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Executives and Emergencies: 

Normative, Legal, and Empirical Transatlantic Perspectives 

 

Bloc Seminar - Summer 2021 

Humboldt Universität zu Berlin / Princeton University 

 

This bloc seminar is jointly taught by Anna-Bettina Kaiser (Public Law, HU-Berlin), Jan-Werner Müller 

(Political Theory, PU) and Silvia von Steinsdorff (Comparative Politics, HU-Berlin) as part of the 

Princeton-Humboldt Strategic Partnership Project Constitutionalism Under Stress. 

Course Description :  

It is frequently asserted that emergencies are best addressed by powerful executives: the latter are said 

to be able to act faster, to have more information, and also to exhibit what American observers, following 

Hamilton, sometimes call “institutional energy.”  There is also the view that executives might have to 

suspend normal legal provisions and either adhere to special rules designed for an exception or operate 

in a legal vacuum (with the proviso that they will eventually be held accountable for their conduct). The 

challenges posed by such understandings of emergencies and exceptions to theories of liberal 

democracy have been debated extensively with respect to the “global war on terror;” the 2020 pandemic 

has prompted new questions as to what happens to the separation of powers and fundamental rights 

when executives address a health emergency (and more, specifically, how much power legislatures can 

legitimately delegate to executives); less obviously, there has also been the concern that executive failure 

might amount to a violation of a fundamental right to health.  As with other emergencies, there is, finally, 

the question whether it is institutional checks, or more informal political ones that ultimately prevent 

executive overreach (or underreach, for that matter).  

The course sits at the intersection of political theory, comparative constitutional law, and comparative 

politics.  It will examine important transatlantic differences in how the separation of powers and 

fundamental rights are understood in “exceptional times;” and who is responsible and accountable in 

systems of multi-level governance; moreover, it will, from a normative and empirical point, study 

conceptions of a “post-Madisonian” executive as the critiques of such conceptions that have been offered 

in the past two decades or so.  The course will also examine the actual empirical track record of different 

types of executives when it comes to addressing emergencies.  

Students will come away from the seminar with a deepened understanding of the normative challenges 

posed to liberal democracy by emergencies; and they will have a better sense of the different legal 

institutions, and jurisprudential arguments, available in the US and the German system. 

Useful Resources: 

COVID-19 Civic Freedom Tracker: https://www.icnl.org/covid19tracker/ 

Lawfare Blog on Executive Power: Executive Power - Topics - Lawfare (lawfareblog.com) 

DEM-DEC: https://www.democratic-decay.org/ (in particular: https://www.democratic-decay.org/covid-

dem)  

Verfassungsblog: https://verfassungsblog.de/category/debates/covid-19-and-states-of-emergency-

debates/ 

https://www.lawfareblog.com/topic/executive-power
https://www.democratic-decay.org/covid-dem
https://www.democratic-decay.org/covid-dem


2 
 

“The Profiteers of Fear? Right-wing populism and the COVID-19 Crisis: How has the COVID-19 crisis 

affected right-wing populists in Europe? A report series with contributions from Finland, Sweden, Italy, 

France, Spain, Greece, Portugal and Germany”. https://nordics.fes.de/e/default-7f5ab95431 

King, J. et al. (eds.) (2021), The Oxford Compendium of National Legal Responses to Covid-19, Oxford 

University Press (online, free access, forthcoming). 

 

Friday, June 18, 2021 

I- Executives and Emergencies: History and Theory 

Locke, J. (2003). Two Treatises of Government and A Letter Concerning Toleration (Shapiro I., 

Ed.). New Haven; London: Yale University Press.  

Hamilton, A., Madison, J. (2008) The Federalist Papers, ed. by Lawrence Goldman. Oxford: 

Oxford University Press. [pp:256-260 No. 51] 

Schmitt, C. (1985) Political Theology: Four Chapters on the Concept of Sovereignty. trans. 

George Schwab, Cambridge: MIT Press. [pp: 5-15, 36-52. Chapters 1 and 3] 

[for participating students from HU: Sie können diesen Text auch im deutschen Original 

lesen, s. Schmitt, Carl, Politische Theologie. Vier Kapitel zur Lehre von der Souveränität, 

10. Auflage, Duncker & Humblot Berlin 2015 (2. Auflage 1934), Kapitel 1 (S. 11-21) und 

Kapitel 3 (S. 41-55)] 

Rossiter, C. (2002). Constitutional Dictatorship: Crisis Government in Modern Democracies. 

London: Routledge. [pp. 3-14, 15-28, 288-314. Chapters. I, II, and XIX] 

Posner, E. & Vermeule, A. (2010). The Excutive Unbound. Oxford: Oxford University Press. 

[pp.3-17 & 206-211, intro and conclusion] 

Vermeule, A. (2013). The Constitution of Risk. Cambridge: Cambridge University Press. [pp: 27-

91.] 

Möllers, C. (2013). Problems of Separated Powers in the Constitutional State. In The Three 

Branches: A Comparative Model of Separation of Powers. [pp:110-149.] 

Kaiser, A.-B. (2020). Ausnahmeverfassungsrecht. Tübingen: Mohr Siebeck. pp. 49-74; 129-167, 

171-179, 181-183. 

 

II- Executives and Emergencies: Legal and Conceptual Questions 

Scheppele, K. L. (2009). Legal and Extralegal Emergencies: In Whittington, K. et al. (Ed.).  Oxford 

Handbook of Law and Politics. Oxford: Oxford University Press. [pp:165-186.] 

Bjørnskov, C. & Voigt, S. (2018). The Architecture of Emergency Constitutions. In INT’LJ.CON.L., 

vol. 16. [pp:101-127.] 

Ferejohn, J. & Pasquino, P. (2004). The Law of the Exception: A Typology of Emergency Powers. 

In INT’LJ.CON.L., vol. 2. [pp: 211-239]  

Gross, O. (2003). Chaos and Rules: Should Responses to Violent Crises Always Be 

Constitutional?. Yale Law Journal, vol. 112. [pp. 1014-1027.] 

https://nordics.fes.de/e/default-7f5ab95431
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Scheppele, K. L. (2010). Exceptions That Prove the Rule: Embedding Emergency Government in 

Everyday Constitutional Life. In Tulis, J. K. & Macedo S. (Ed.). The Limits of Constitutional 

Democracy. Princeton; Oxford: Princeton University Press. [pp. 124-154.] 

Grote, R. (2003). Regulating the State of Emergency - The German Example. Israel Yearbook of 

Human Rights, 33. [pp.153-177.] 

Kaiser, A.-B. (2020). Ausnahmeverfassungsrecht. Tübingen: Mohr Siebeck. pp. 85-112. 

 

Saturday, June 19, 2021 

III- Cases of Terror Attacks and Financial Crisis 

Ackerman, B. (2004). The Emergency Constitution. Yale Law Journal, vol. 113. 

Waldron, J. (2003). Liberty and Security: The Image of Balance. Journal of Political Philosophy 

vol. 11. [pp. 191-210.] 

Posner, E. A. & Vermeule, A. (2009). Crisis Governance in the Administrative State: 9/11 and the 

Financial Meltdown of 2008. University of Chicago Law Review 76(4). [pp. 1613-82.] 

Scheuerman, W. E. (2002). Rethinking Crisis Government. Constellations, vol.9, no:4. [pp:492-

505.] 

Scheuerman, W. E. (2006). Survey Article: Emergency Powers and the Rule of Law After 9/11. 

Journal of Political Philosophy 14(1). [pp. 61-84.]  

Zuckerman, I. (2006). One Law for War and Peace? Judicial Review and Emergency Powers 

between the Norm and the Exception. Constellations 13(4). [pp. 522-45.] 

Scheppele, K. L. (2011). Global Security Law and the Challenge to Constitutionalism After 9/11. 

In PUB.L. (2011) 

Lepsius, O (2010). Sicherheit und Freiheit – ein zunehmend asymmetrisches Verhältnis. In 

Schuppert et al (eds.). Der Rechtsstaat unter Bewährungsdruck. Baden-Baden: Nomos, pp. 23-

54 

 

IV- Pandemics and Separation of Powers 

Posner, E. A. (2020). The Executive Unbound, Pandemic Edition. In: LAWFARE BLOG Mar. 23, 

2020). At: https://www.lawfareblog.com/executive-unbound-pandemic-edition 

Vermeule, A., (2013). The Risks of Expertise. In The Constitution of Risk. Cambridge: Cambridge 

University Press. [pp. 163-185.] 

Sunstein, C. R. & Vermeule, A. (2020). The Unitary Executive: Past, Present, Future - 

Forthcoming, Supreme Court Review. Harvard Public Law Working Paper No. 20-32. 

 Available at SSRN: https://ssrn.com/abstract=3666130 or http://dx.doi.org/10.2139/ssrn.3666130  

Pozen, D. E. & Scheppele, K. L. (2020). Executive Underreach, in Pandemics and Otherwise. 

American Journal of International Law, Vol. 114, pp. 608-17. 

Available at SSRN: https://ssrn.com/abstract=3649816 or http://dx.doi.org/10.2139/ssrn.3649816  

https://www.lawfareblog.com/executive-unbound-pandemic-edition
https://ssrn.com/abstract=3666130
https://dx.doi.org/10.2139/ssrn.3666130
https://ssrn.com/abstract=3649816
https://dx.doi.org/10.2139/ssrn.3649816
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Petherick, A. et al. (2021) Variation in Government Responses to COVID-19. Blavatnik Sch. of 

Gov’t, Working Paper, Version 24 March 2021. 

available at: https://www.bsg.ox.ac.uk/research/publications/variation-government-responses-

covid-19 

Griglio, E. (2020). Parliamentary oversight under the Covid-19 emergency: striving against 

executive dominance. The Theory and Practice of Legislation, 8:1-2. [pp. 49-70.] 

Windholz, E. L. (2020). Governing in a pandemic: from parliamentary sovereignty to autocratic 

technocracy. The Theory and Practice of Legislation, 8:1-2. [pp. 93-113] 

Gärditz, K. F. & Kamil Abdusalam, M. (2020). Rechtsverordnungen als Instrument der Epidemie-

Bekämpfung, GSZ 2020, pp. 108–115 

Kersten, S. & Rixen, S. (2021). Der Verfassungsstaat in der Corona-Krise, VII. Regierung und 

Verwaltung, München 2020, pp. 111-134. 

Ludwigs, M. (2021). Entparlamentarisierung als verfassungsrechtliche Herausforderung, DVBl. 

2021, pp. 353-361. 

Dreier, H. (2021). Rechtsstaat, Föderalismus und Demokratie in der Corona-Pandemie, DÖV 

2021, pp. 229-243. 

Murswiek, D. (2021), Die Corona-Waage – Kriterien für die Prüfung der Verhältnismäßigkeit von 

Corona-Maßnahmen, NVwZ-Extra 5/2021, p. 1-15. 

Sunday, June 20, 2021 

V- Pandemics and Threats to Fundamental Rights vs Violating Rights to 

Health  

Roth, K. (2020). How Authoritarians are Exploiting the COVID-19 Crisis to Grab Power. New York 

Review of Books Daily (31 March, 2020). 

at: https://www.nybooks.com/daily/2020/03/31/how-authoritarians-are-exploiting-the-covid-19-

crisis-to-grab-power/. 

Kleinfeld, R. (2020). Do Authoritarian or Democratic Countries Handle Pandemics Better?.  

CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE (Mar. 31, 2020),  

at: https://carnegieendowment.org/2020/03/31/do-authoritarian-or-democratic-countries-handle-

pandemics-better-pub-81404 

Ginsburg, T. & Versteeg, M. (2020). The Bound Executive: Emergency Powers During the 

Pandemic. Virginia Public Law and Legal Theory Research Paper No. 2020-52, U of Chicago, 

Public Law Working Paper No. 747. 

 Available at SSRN: https://ssrn.com/abstract=3608974 or http://dx.doi.org/10.2139/ssrn.3608974  

Hase (2020), Corona-Krise und Verfassungsdiskurs, Juristenzeitung, vol. 75 2020, p. 697 ff., and 

Heinig, H. M. et al. (2020). Why Constitution Matters. Juristenzeitung, vol. 75, p. 861 ff.  

Halmai, G. & Scheppele, K L. (2020). Don’t Be Fooled by Autocrats! Why Hungary’s Emergency 

Violates Rule of Law. VERFASSUNGSBLOG (Apr. 22, 2020). 

at: https://verfassungsblog.de/dont-be-fooled-by-autocrats  

Halmai, G. & Scheppele, K L. (2020). Orbán Is Still the Sole Judge of His Own Law. 

VERFASSUNGSBLOG (Apr. 30, 2020). 

at: https://verfassungsblog.de/orban-is-still-the-sole-judge-of-his-own-law 

https://www.nybooks.com/daily/2020/03/31/how-authoritarians-are-exploiting-the-covid-19-crisis-to-grab-power/
https://www.nybooks.com/daily/2020/03/31/how-authoritarians-are-exploiting-the-covid-19-crisis-to-grab-power/
https://carnegieendowment.org/2020/03/31/do-authoritarian-or-democratic-countries-handle-pandemics-better-pub-81404
https://carnegieendowment.org/2020/03/31/do-authoritarian-or-democratic-countries-handle-pandemics-better-pub-81404
https://ssrn.com/abstract=3608974
https://dx.doi.org/10.2139/ssrn.3608974
https://verfassungsblog.de/dont-be-fooled-by-autocrats
https://verfassungsblog.de/orban-is-still-the-sole-judge-of-his-own-law
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Mavronicola, N. (2020). Positive Obligations in Crisis. In STRASBOURGOBSERVERS (Apr. 7, 

2020). 

at: https://stras-bourgobservers.com/2020/04/07/positive-obligations-in-crisis 

De Souza Dias, T. & Coco, A. (2020). Part III: Due Diligence and COVID-19: States’ Duties to 

Prevent and Halt the Coronavirus Outbreak. EJIL: TALK! (25 March, 2020). 

at: https://www.ejiltalk.org/part-iii-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-

the-coronavirus-outbreak 

Pūras, D. et al (2020). The Right to Health Must Guide Responses to COVID-19. LANCET (20 

June 2020). 

at: https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)31255-1/fulltext 

Sirleaf, M. (2020). COVID-19and Allocating Responsibility for Pandemics. In Jurist (31 March, 

2020). 

at: https://www.jurist.org/commentary/2020/03/matiangai-sirleaf-responsibility-for-pandemics 

Trute, H.-H. (2021). Ungewissheit in der Pandemie als Herausforderung, GSZ 2021, pp. 93-101. 

Kaiser, A.-B. (2020). The State of Exception under German Law and the Current Pandemic: 

Comparative Models and Constitutional Rights, Revista Electrónica de Direito Público 7 (2020), 

pp. 5–15. 

Lepsius, O. (2020). Grundrechtsschutz in der Corona-Pandemie, Recht und Politik 56 (2020), pp. 

258–281. 

For country-specific debates/case studies, see also: 

https://verfassungsblog.de/category/debates/covid-19-and-states-of-emergency-debates/ 

VI- Evaluation and Conclusion 

https://stras-bourgobservers.com/2020/04/07/positive-obligations-in-crisis
https://www.ejiltalk.org/part-iii-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-coronavirus-outbreak
https://www.ejiltalk.org/part-iii-due-diligence-and-covid-19-states-duties-to-prevent-and-halt-the-coronavirus-outbreak
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)31255-1/fulltext
https://www.jurist.org/commentary/2020/03/matiangai-sirleaf-responsibility-for-pandemics

